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I. INTRODUCTION 

1. In this Order, we take action on Qualcomm Incorporated's (Qualcomm's) petition' seeking a 
waiver o f  certain terms and conditions of the Auction Discount Voucher (ADV) the Commission granted 
to Qualcomm in June 2000.* W e  grant Qualcomm's request that the Commission permit the ADV to be 
used for payment of outstanding auction obligations. including installment payments. interest and fees. 
rather than solely for future auction obligations. Specifically. i re  waive the requirement that the ADV be 
used in auctions taking place within three years aftcr June 8, 2000. and allow the ADV to be used to satisfy 
auction obligations owed by licensees using Code Dibision Multiple .Access (CDMA) technology in 
connection a i r h  licenses initially awarded after Auclions 5 .  I O .  and I I .  As discusssd in more detail below. 
we find that this approach will both fulfill the mandate ot' the U.S. Coun of Appeals for ihe Distrtct of 
Columbia Circuit' and will serve the public interest by enabling Qualcomm to reiJize the benefit of the 
ADV 

11. BACKGROUND 

A. ADV Histor) 

2 In 1991. under the Commission'b iormer ior :r prslrrence program.' Qualcomm applied for 

' In the Maner of Qualcomm Incorporaied Periilon for Waiver oi'Auciion Discount Voucher T c r m  and Condii~ons, 
Peririoii ofQitolcoii iul (filed August I .  2002) (Qii,ilcuiiiiii I 1  ,iiwr Pcririuii) 

- For the specific terms and condiiions applicable lo the AD\' .sw Qualconim Incorporated Petition for Declaratory 
Kulitip Giving Effect lo !he Mandaie of rhe Districi Colunlhn Circuit Couri of Appeals, O:.ilcr. 16 FCC Rcd 4041, 
405 1-52 (2000) ( Q i i o l c o i i i i i i  ..IDI'Oi.do.). 

'Sr.cQiiiiicorriiir Iiic. 1'. FCC. 181 F.3d I;iO(D.C. Cir. 1999) 

' Prror io the early 1990s. the Commission used a systeni of lotteries and comparative hearings ro assign licenses for 
radio comrnunicarions senices. Because of concerns that  inno\aiors mlshr be hesiiani io zpend rcsources necessary 

(continued ....) 
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a pioneer's preference in the broadband Personal Communications S e n i c e  (PCS) proceeding. based on its 
development of Code Division Mulriple .Access (CDM.4) technology for broadband PCS.' In an Order 
issued in December 1993. the Commission denied Qualcomm's application.6 T h e  D.C.  Circuit. ho\ \c \cr .  
in January 1997 vacated that determination and remanded th t  case to the Commission.' 

3. Based on its interpretation that the Balanced Budget Act of 1997 had withdra\\n its authority 
to y a n t  any additional pioneer's preferences, the Cornmission on September 1 1 .  1997. dismissed all 
pending preference applications, including Qualcomm's.' Qualcomm successfully appealed this decision 
to the D.C. Circuit and in July 1999 that court ordered the Commission to  "forthwith . . . grant a pioneer's 
prsference to Qualcomm and to take prompt action 10 identify a suitable spectrum and award Qualconini 
the license for it."' 

4. Because the spectrum Qualcomni initially requested in its pionser's F;eference application had 
subsequently been auctioned.'" the Commission and Qualconim reached agreement on an  alternative 
method of sarisfying the coun ' s  mandate. whercb!. in lieu o f  a specific Iicenre. the Commission u o u l d  
award Qualcomm a transferable .4uction Discount Voucher (ADV) that could be used to adjust a winning 
bid in forthcoming spectrum auctions. Under the terms o f t h e  ADV. Qualcomm could either use the .4DV 
to obtain a license o f  its own choosing. or could transier the ADV in  whole or in part. to other auction 
participants. 

5 .  Thus. on June 8, 2000, the Cornmission granted Qualcomm a n  I .DV tonling $125,273,678 
million subject to cenain terms and condirions." For example. Qualconim can only use the ADV in any 
auction in which FCC Forms 175s are  accepted within three years from the effective date o f  the Order 

(...continued from previous p q e )  
IO develop new sewices without an assurance that they would be graiired a license to provide these services. the 
Commission adopted "pioneer's preference" N k S  in I99 I .  The pioneer's preference program sought to encourage 
the development of new services and new technologies. by permining successfiil applicants to file license 
applications wirhoui being subject to compering applicaiions. Scc Establishment of Procedures to Provide a 
Preference fo Applicants Proposing an Allocalion for Neu  Services. GEN Docket No. FO-217, Repori u!td Order. 6 
FCC Rcd >488. 3489, 3492 (1991) (Pion~o-1, Pr.+e,.cwcr~ O&T). 

Ser Qualcomni Incorporated. Peiition for Declaralory Ruling Gi\iiig Effect I O  thc Mandate o f  the District of 
Columbia Circuit Coun of Appeals, V T  Docket So .  99-166. l):\ 00-219, filed Jan. 16 .  2000 at 2.  Sce oh0 
Amendment of the Comission 's  Rules io Esiablisli .Sen Personal Coniniunicaiions Servizes. G E S  Docker No. 90- 
3 14. Third Ri~poi-i oiin'Oi-de1~. 9 FCC Rcd 1337. I COS (1994) 1 Tlr irr l  Rtpot.1 o ~ r d  Odet ' ) .  

'See in '  at 1369.1370 

5 

Srr Fi.ecnron Enginrer~rng ,4sxocinres, iric I '  FCC. 103 F 3d I69 (D.C.  Cir. 1997) (Frrer~~rtti) 

* S e e  Dismissal of.411 Pending Pioneer's Prefercncr Klqui.sis. < ,E\  Duckei No. 90-311. Orilc~,r I2 I'CC Rcd 14006, 
I1007 ( I  997) 

' S e e  Qunlrn,rr,v Iirc. I '  FCC. 1 8 1  F 3d 1370. 1 ? S 1  ( D  C Cir. 1099). Scciiiwi 10. ai I i ' i h  (directing the Comnussion 
"to idenrify and award an appropriate licrnsc to JQu~Iconmi]. commensurate with thc spectrum i t  had requested i n  

i t s  [pioneer's preference] application"). 

"' The M~ami-Forr  Lauderdale MTA spectrum Qtidcomni rnilially requesird i u s  won a t  auction by other entities. 
The wnners o l  the A and B block broadband PCS 1icrnsr.s i n  the Miami-Fort Lauderdale. Florida. Major Trading 
.4rea (MTA -- 1M015) were Sprini Spectruni L.P . .  fomierl! WirrlessCo.. L.P., ( A  block). and PrimeCo Persoi~al 
Communications. L.P. (E  block). Sei, E l  Porrr Starus Clarified Qualcomm Incorporated. Request for a Pionter's 
Prererence. Piihiir A'niicr,. 12 FCC Rcd 211 7 ( 100;) 

In xldi i ioi i .  the Conmiission dismissed as niuot 
Qualconim's Pertiion for Drclaratory R u l i n g  requesitng thai  ihe Commission ~n saii.~iaction o i  l l i e  QC Circu~i's 
nmndaie anard i t  one ofs is  regional 20 nicgaherir l icenses in the 700 \IHz band. Seciri 21 4053. 

1 ,  
SL'C Q U ~ I ~ C O J P I I I I  .ALII' O ~ V  16 FCC Kcd i l l  -1051 - 5 2 .  
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granting the ADV. Thus. the ADV presently expires on June 8. 2003. Additionally, Qualconim can only 
use the ADV for the further development and application of  CDMA. the technology upon which 
Qualcomm's pioneer's preference was based." 

B. Qualcomm's Petition for Waiver o f  Certain Terms and Conditions of the ADV 

6. On August 1 ,  2002, Qualcomm filed a petition seeking a waivtr  of certain terms and 
conditions of the ADV the Commission granted to Qualcomm in  June 2000. Specifically. Qualcomm 
requests that the Cornmission permit the AD\' to be used for payment of outstanding obligations arising 
out of past auctions, including installment payments. interest and fees, rather than solely Tor future auction 
obligations." 

7. In its petition, Qualcomm states that contrary to expectations at the time the ADV was granted. 
there has been very limited opportunity for Qualcomm to use the ADV, which expires in June 2003." 
Qualcomm notes that out of  thirteen auctions held since June of 2000. only m e .  Auction 35, involved 
specmum that would be appropriate for CDMA-based technology. Qualcomm explains that although i t  
transferred the ADV in its full amount to Leap Wireless International for use i n  Auction 35. the Ne,v!Wui.e 
litigation necessitated the return of  the ADV to Qualcomm.is  Subsequently. Qualcomm was able to 
transfer 510,848,800 of the ADV to Summit Wireless. Qualcomm presently hoids an ADV in the amount 
of $1 14,425,078.' ' '  

8. Qualcomm requests that the Commission Lvaive the requirement that the ADV be used in 
auctions taking place after June 8, 2000, and allow the ADV to be used to satisfy auction obligations owed 
by licensees using CDMA technology in connection with licenses initially awarded after Auctions 5, 10, 
and 1 1. If the Commission were to grant this waiver, Qualcomm indicates that it will transfer the voucher 
to one or  more of the licensees still owing installment payments to the FCC for use in retiring their 
outstanding auction  obligation^.'^ On August 16, 2002, the Wireless Telecommunications Bureau (WTB) 
released a public notice seeking comment on Qualcomm's petition." Three comments were received in 
support of Qualcomm's petition, no oppositions were received." 

" id at 405 I 

Quolcoiiim il'nn,ei. Peirrrorr at I 

For example. in June 2000, it was expected !hat specrrum in  ihe upper 700 MHz band would be auctioned later in 

13 

11 

2000, but this auction has been postponed several times. See Auction of Licenses for 747.162 and 777-792 MHz 
Bands (Auction No. 31) Is Rescheduled. Puhlrc Norrce. DA 02-1829 (rel. July 26, 2002). 

As Qualcomm explains. some of the licenses in Auction 35 had been re-auctioned after cancellalion by ihe I 

Commission following the default o i N e i i \ V a v e  Personal Communications. Inc 
been the winning bidder for many of those licenses and iniended io use the AD\' to purchasc the licenses. The D.C. 
Circuit Coun of Appeals on June 22, 2001, ho\vever, found tha t  Section 525 of the Bad:iiiptcy Code pre\.ented 
cancellation of the NextWave licenses. Qiinlcoi,iiir H i i r w ~  Peiiiioir at 4 .  See irI,\o Ne.xrWiiiv Per.\oirol 
C,),n,nuiricnrioii.\. h c .  1'. FCC. 254 F.3d 130 (D.C. Cir. 2001). ccri. r p i ~ r c d ,  I22 S . 0  1202 (2002). The Supreme 
Court heard oral argument on October 8, 2002 

Leap Wireless lntcrnalional had 

Qualco,ri,n Il'niw,. Peiiiion at 4 - 7  

lii. ai 9-12, 

Wirelrss Telecommunications Bureau Sct.ks Comnirni On Qualcomnl Incorporated's Pctitiorl for \\aivcr Of 

SW Commms of Sunmiir \$'ireless LLC Cornmenis. Alpine PCS. Inc. and  w ~ ~ I ~ ~ ~ ~  R.  T~~~~~~ 

16 

1 -  

I b  

Cendin T e r m  .~nd  Condiiions Of l i s  Auction Discouni Voucher, Pddrc ,h+,irce. DA 02-2PO6 ( l e i  Augusi 16. 2002). 
I O  

3 
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111. DISClY5SIOX 

9 .  For the reasons discussed belo\\. n e  p n t  Q u d ~ o n i n i ' s  petition and modify the temis 01' 
the AD\' io allow i t  IO be used for oursranding auction payment obligations owed by licensses using 
CDMA technology in  connection with licenses initially awarded after Auctions 5 .  10. and I I .  \Ye find 
that Qualcomm has demonstrated that special circumstances warrant such a modification. and that the 
modification ~ 1 1 1  serve the public interesi."' 

10. Moreover, we find that the same statutory provisions that affordzd us the authority to 
initially issue the ADV also support ou r  legal authority to njodiCy the ADV so that it can be used to pay 
d o u n  outstanding auction obligations." Specifically. Section 402(h) of the Communications Act requires 
the Commission, upon remand from a court. to "carry ouI the judgmeni of  the court." and in so doing "to 
forthwith gi\.e effea"  to the court's Judp ienL.  Given that the opportunity to use the .AD\ in auctions 
conducted alier J u n e  8, 2000. has been limited. w e  find that  thr ADV as currently struciured no longer 
constitutes the '.appropriate remedy" that the D.C.  Circuit instructed the Commission to rashion. Under 
Section 402(h). we are therefore authorized to alter the relief we gave Qualcomin in order to "carry out 
the Judgment of the C O U ~ . " ~ '  

I I .  In our Quaiconim ADV O d w ,  we interpreted the judsrnent of the D.C. Circuit to mean 
that the Commission must place Qualcomm in a position a s  equivalent as possible to ihat u.hich i t  would 
have occupied had the Commission, in 1993. awarded i t  a pioneer's prekrence under Section 309(~)( 13)  
of the Communications Act." Qualcomm's proposed change to the .ADV - whereby the ADV can be 
used to pay down the outstanding auction obligations of a licensee that IS using CDMA technology - 
provides a more effective vehicle for ensuring that Qualcomni promptly receivts the relief to which it is 
entitled under the Court's mandate. 

12. We clarify that this modification provides to Qualcomm an alternative for use of the 
ADV, in addition to the uses originally set forth in the Qi ra l co~~r~~r  ADV OiiI~.r. All of the terms and 
conditions that the ADV is subject to under the Qualco~~r~~i  ADY 01-der, as well as any subsequently 
established procedural requirements, remain in efrect." 

JV. CONCLUSION 

13. In view of  the D.C. Circuit's mandate that the Commission "'lbrthwith' . . . identili  u suitable 
spectrum and award Qualcomm the license for it." gi\'en ihe limited opportunities that Qualcomm has had 
to date to use the ADV in auctions conducted after June S. 2000. and thc currenI stale o f  the 
telecommunications industry, we waive the requirement that the ADV be used in auctions taking place 
after June 8. 2000, and allow the ADV to be used to satisfy outstanding auction obligations by licensees 
using CDMA technology in Auctions 5 ,  I O .  and I I 

3 
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v . ORDERING CLAL!SES 

14. Accordingly, IT IS ORDERED that  these actions .ARE TAKEN pursuant to Ssctions I .  I(i). 
303(r). 309cj), and 402(h) of the Communications 4 c t  of 1934. as amended. 47 U.S.C. 5 9  151. l54( i ) .  
303(r), 3090). and 402(h). 

15. IT IS FURTHER ORDERED that the Commission waives the requirement that the .AD\' in 

the amount of61 14.425.078 be used in auctions taking place after June 8, 2000. and allows the 4 D V  to be 
used to satisfy outstanding auction obligations by licensees using CDMA technology in Auctions 5 .  I O ,  
a n d  1 1 .  All of the other onginal terms a n d  conditions of the AD\! remain in effect. 

16. IT IS FURTHER ORDERED that \\aiving tht. requirement that the AD\' he used in auctions 
laking place after June 8. 2000, and allo\\.ing the ,AD\; to be used to satisfy auction obligations owed by 
licensees using CDMA kxhnology in Auctions 5 .  I O .  and I1 satistics in  full the mandate 01' thc court in 
Qualcowni 1'. F'CC, 181 F.3d 1370 (D.C.  Cir. 1999). 

17. IT IS FURTHER ORDERED that this Order shall be eKecri\,e upon releas?. 

FEDER.\L COMhlUNICATIONS COMMISSION 

I 
Marlene H. Dortch 
Secretary 


